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e 4. THE COMPTROLLER GENERAL
D= . OF THE UNITED BTATES
f, WASHKINGTON, O.C. 2Oosaang

FILE: B-187389 OATE: July 19, 1978

MATTER OF: Harvey J. Nozick - Claim of Consultant
for Travel Expenses and Additional Pay

DIGEST: 1. Consultant of Environmental Protection

Agency is not entitled to payment of travel
expenses from residence in Reading,
Magssachusetts, to duty station in Arlington,
Virginia, after 130 days of service since
appointment then ceased to be intermittent
and hecame temporary. Under temporary
appointment, consultant must bear cost
of transportation from place of resideuce
to official duty station. Erroneous travel
payments cannot be waived under 5 U.S.C.
§ 5584. However, consultant is entitled
to travel eoxpenses under 5 U.S.C. § 5701
during intermittent appointment in sub-
Sequent service year.

2. Claims of intermittent consultant for
overtime compensation and increased daily
rate of compensation are denied..Experts
and consultants temporarily and intermit-
tently employed are generally not entitled
to overtime compensation but are ounly
entitled to established daily rate of
compensation regardless of hours worked.
Record shows no agreement to pay for ad-
ditional hours of work and there is no
administrative error in agency determination
of compensation rate.,

By letter dated October 26, 1977, Mr. Harvey J.
Nozick @#pvbealed the action of our Claims Division hy letter
dated Augqust 4, 1977, which denied his request for waivel
of 2rronecus payments oi ttdvel expenses but agrented waiver
of overpayments of pav incident to his employment 45 a
consultant with the Environmental Protection Azxencyv (EPA).
The letter also disazllowed Mr. Nozick's claims for additional

pay.

The record shows that effective Ma:ch 19, 1973,
Mr. Nozick was apoointed as ¢n intermittent consultant with
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the EPA, Office of Noise Abatement .nd Control. During the
period March 19, 1973, to September 15, 1973, Mr. Nozick
worked a total of 134 days. The Federal Perscnnel Manual,
ch. 304, § 1-2a(5) (July 16, 1971), provides that when an
intermittent expert or consultant is paid for all or any
part of a day for moce than 130 days in a service year, his
erployment automatically ceases to be intermittent and
becomes terporary. Thus, Mr. Nozick became & temporary em-
ployee as of September 11, 1973. Effective September 16, 1973,
the EPA cofficlally converted his appointment to that of

a temporary consultant. Mr. Nozick served &s a temporary
consultant through March 18, 1974, Effective March 19,
1974, Mr. Nozick was reappointed on an inte:mittent basis
with the Office of Noise Abatement and Control and he
served under this apovointment to July 19, 1974.

During the period of his status as a temporary
erployee, Mr, Nozick received & total amount of $2,262.46
inzident to commuting between his residence in Reading,
Massachusstts, and his duty station in Arlington, Virginia.
An exvert or consultant employed on a temporary rather than
an intermittent basis is in the same position as a regular
Government employee with regard to travel expencses and is
subject to the well-settled rule that a regqular employee
must bear the cost of transportation from his place of resi-
dence to his place of duty at his official station. B-180638,
August 19, 1974, and cases cited therein. Accordingly,

Mr. Nozick was not entitled to the vayment of travel expenses
ftom his residenrs to his duty station during the period

of his temporai,; employment, September 11, 1973, through
March 18, 1973, and he iz indebted for such payment in

the amount of §£2,262.46.

Mr. Nozick has reguetted waiver of these overr..raunts
on the basis that travel exnensers were authorized in advance
and tnat the FPA adn:nved the pavrent of his travel voucher s,
In addicion, M. Nozick states that the ajensv never infoimed
him that he was ineligible to reccive relaborsement for the
travel exnenses in ouestiorn. Concerlnina toe actions ol the
EPL 1n auchorizino and enproving these travel vrbunses,
it is a# well-s«ttled rule of law that Lhe JSovernment cannot
b+ bound beyond thse actucl authoritv cenforred ubon its a2aents
by statute or requlation. See Matter of M, Peza Fessihi,
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54 Comp. Gen. 747 (1975) and cases cited therein. Also,
these erroneous payments may not be waived because the waiver
stutute, 5 U.S.C. § 5584 (Supp. IV, 1974), expressly excludes
waiver of erroneous payments of travel and transportation
expenses. See Passihi, supra.

Mr. Nozick states that in B-166506, July 15, 1975, we
permitted unauthorized payments without reguiring collection
action and believes we mavy do so in his case. The cited
decision concerned the propriety of the use of EPh appropriated
funds to pay transportation and lodging expenses of 37 state
officiels at the 1974 National Solid Waste Management Associa-
tion Convention which was spongored by the EPA pursuant to
42 U.5.C. § 3253 (1970Y. We held that the EPA was pruhibited
by 31 U.S.C. § 551 (1970) fron using its funds to make such
payments. But the provisions ¢t 42 U.5.C. § 3253, in broad
terms, authorize the EPA to render financial and other as-
sistance to appropriate public atthorities in the conduct of
research relating to s0lid waste disposal and the payments
were not inconsistent with the purpocse of the broad language
of the statute. Considering all the facis and circumstances
of the case and since it was not clear that the payments in
guestion were improper until tne rendition of our decision,
we did not require collection of the unauvthorized ovayments.
However, the limited entitlement cf an expert employed on
a temporary basis to trave'. exve-.ses, which is involwvi1d in
this case, has lonq been ect>Liished. See B-180698, August 19,
1274, and 27 Comp. Gen. 695, 697 (1948). Accordingly,
B-166506, supra, is inapplicable to this case.

If collecticn of these erroneous payments of travel
expenses is required, Mr. Nozick suggests that restitution
should be made from EPA's Financial Management Division
budget or the EPA Personnel Division budget. Since the ex-
penses of those divisions are pay3ble from EPA appropriated
funds, the same source of funds from which the erroneous
payments were made, the action suqggested by Mr. Nozick
would not result in repayments to the Covernment., Accord-
ingly, such action may not be taken. .

In the event that we cannot grant his r1eouest for
waiver, Mr. Wozick also iequests that we refer it to Congiess
under the ™Meritovious Clairs Act, 31 U.S.C. § 228 (1970,
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This is an extraordinary remedy and its use is limited to
extraordinary situations. Also, it is not used in a situation
which is likely to recur since such use would constitute
preferential treatment for the claimant over others who are
similarly situvated. As other Government employees have

been erroneously advised by their agency as to entitlement
to reimbursement for travel expenses, we cannot hold that
Mr. MNozick's situation is so unusual or extraordinary as

to entitle him to eguitable relief under the Meritoriousg
Claims Act. See B-189900,-January 3, 1978. Cf. B-188058,
January 31, 1978.

In view of the above the erroneous payments of travel
expenses incident to Mr. Nozick's service while employed as
an expert on a temporary basis should be colle . .ted. 1In this
connection Mr. Yozick advises that the overpayments total
$2,252.46, not $2,262.46. The FPA should recompute the over-
payments before taking collection action.

Incident to his emplcyment with the EPA as an inter-
mittent consultant for the period March 19, 1974, to July 19,
1974, Mr. Nozick received ceimbursement of Lravel exopenses
in the amount of $930.36 incident to his travel between his
tesidence in Reading, Messachusetts, and his duty station
in Arlington, Virginia. Our Claime Division determinsd
that thics was an errcneous payment in view of the EPA
Travel Manual, chapter 11, paragraph 3d(3) which provides
that a consultant ovr expert who serves on an intermittent
basis fo: 130 davys, then is converted to a full-time basis,
completes that appointwmert, and then is reappointed on an
intermittent bas:s again in the samc position, will not be
eligible fo) travel expenses as an intermittent employee.
Out Office has subseauently been advised by the EPA that
the effective date of the above-cited restriction on
travel expenses ol internsittent epplovevs was August R,
1274, Accocdingly, Mi. Nozick was entitlerd to travel
exXDPenses as an intermittent consultant pursuant to 5 U.S.C.
§ 5703 (1970) foir the period March 19, 1974, to July 19,
1974. Thue, the pavmeats he received for travel from
hig residence to his duty station weire vroper and Mr. Nozick
ig not indebted in the amount of $930.36 for tiavel exbenses.
In addition, any susoended travel vouchers for the period
Match 19, 1974, to July 19, 1974, should be cettified fou
pavrent if othorwise proncr.,



| J—

B-187389

Incident to his employment as a temporary consultant
during the period September 17, 1973, to March 18, 1974,
Mr. Nozick was paid $2,203.61 for 233 hours of overtime
worked. Our Claims Division determined that Mr. Nozick was
not entitled to compensation for overtime, but waived the
indebtedness resultirg from the erroneous payment pur-
suant to the waiver authority of 5 U.S8.C. § 5584 (Supp.
II, 1972). The Claims Division also disallowed his
claim for an additional amount of $889.39 incident to the
same hours of overtime. That amount represents the dif-
ference between the hourly rate of $13.375 based on his
established daily compensation of $107 and $9.65 per hour,
the then maximum rate for overtime under 5 0.5.C. § 5542,
{Supp. II, 1972), less adjustments applying th= limitation in

"5 U.S.C. § 5547 (1970), which the EPA paid him for this over-

time work. Mr. Nozick contends that the additional amount
claimed should be paid since the overtime was aporoved and
worked. 1In support of his claim he cited Rabpp v. United
States, 167 Ct. Cl. 852 (1964). He also believes the waiver
of partial pavment of $2,203.61 is indicative of the fact
that he was entitled to compensation for overtime. Finally,
he asserts that he was verbally informed that he was eligible
for overtime and the fact that this was not ind.cated on

his SF-50, Notification of Personnel Acticn, was probably

an oversight.

The statutory provision for overtime compensation, section
201 of the Federal Emplovees Pay Act of 1945, as amended,
5 U.5.C. § 5542, does not apply to experts and consultants
whose services are procured on a temporary or intermittent
basis in acceuerdance with the provisions of 5 U,§8.C. ¢ 2109
{(1970). See 46 Comp. Gen. 657 (1967). Experts and consultants
are generally entitled to the per diem rate vrescribed fou
their employment regercless of the totzl number of hours
worked. 46 Conp. Gen. 667 (1967); 28 iﬂ' 328 (1948). Accovrd-
inglv, Mr. Nozick was only entitled to his esteblicshed tate
of compensation fov ecach day he performed work regardlecs
of the number of hcurs worked in a day and the pavments
for overtime work constituted erronecus payments. The Coust
of Claims case, Rapp, cited by Mr. Nozick ie not avrnlicadble
since it dealt with teqular Government cmdloyees, not exoelts
or consultants. The waiver of the overnavments do=35 not
indicate entitlement. Rather it teprusents el rONeOUS Davrents
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of pay to Mr. Nozick whose collection is waived since there
was no lack of gcod faith on his part. Alsc, with regard

to the compensation of experts and consultants for additional
work, EPA Order 3110.4A, September 28, 1873, paragraph 8,
provides as follows:

"£f, Pav for Overtime. Experts and
consultants are not entitled to pay at
overtime rates under the Federal Empl« rees
Pay Act of 1945, as awended. Experts and
consultants may be paid at reqular (straight-
time) rates for service in excess of the
regularly scheduled tour of duty if specif-
ically authorized in the 'Remarks' section
of the SF 50, Notification of Personnel
Action.,"

The record shows thet Mr, Nozick was not authorized payment
for vvertime in accordance with para. 8f of EPA Order 3110.4aA,
as there was no notation on Mr. Nozick's SF-50 that he was
authorized to work in excess ot his reqgularly scheduled tour
of duty. In this connection Mr. Nozick states that he was
credited with both sick and annual lecave as well as holiday
pay despite the fact that eliqgibility for those benefits
were also to be authorized on the SF-50 and were not. The
cocies of time and asttendance reports do not show that any
leave was credited to Mr. Nozick, The file in our Office
&ues not shew whether payment for holidays was made. However,
if pavment wes made for holidays not worked, it would appear
that such pavinent would be erroneous since it was not auth-
orized on the EF-50. In any event an eiLroneous payment in
one area would not justif{y an entitlement in another area
which was not outhorized. Accordingly, since Mr. Nozick's
paytent for overtime work was erroneous, there is no legal
bosis to allow Mr. Pozick's claim for an additional payment
of compencation in the amount of $899.39 for hours of over- -
time worked.

¥r, Nozichk's final claim arises out of his emplovment
a8 a4 consultent on an intermittent basis for the period
March 19, 1974, to July 19, 1974, Mr. NMozick claims that his
nropetr rate of cowpensation should hawve been S$113 oer duy
rather than the $107 per daey which he actually Leceived and
he claims the amount of J558 redresenting the difference
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in the rate of pay for the period involved. Mr. Nozick's

claim is based on submission by the Deputy Assistant Ad-
ministrator for Noise Abatement of an SF-52, Request for
Personnel Action, incident to Mr. Nozick's March 1974 ap-
pointment on which the stated salary was $113 per day. However,
the EPA established Mr. Nozick's compensation at the daily
rate of $107. The EPA's criteria for determining the rate

of compensation for experts and consultants are set forth

in section 8, EPA Order 3110.4A, supra, which in part provides
that determinatione regarding the specific rate to be paid
will be made on an individual case basis by the Servicing
Personnel Officer after various specified factors have been
received. By letter dated October 16, 1975, the Office of
Plarning ani Management, EPA, informed our Claims Division
tha: upon a review of Mr. Nozick's previous salary, it was
"determined that his correct rate of compensation should
be~§107 per day rather than $113 per day salary recommended

by the Office of Noise Abatement and Control.

There is nothing in the record to indicate that the
EPA failed to follow the general criterie established
in section 8 of EPA Order 3110.4A. supra, with recard to
setting the rate of pay of experts and consultants.
Accordingly, since under section B of the EPA Order, the
Servicing Personnel Officer had the authority to determine
the specific rate of compensation of an expert or consultant,
the EPA's decision not to implement the $113 per day salary
recommended by the Deputy Assistant Administrator ftot
Noise Abatement does not constitutz an edministrative
error. See 55 Comp. Gen. 42 (1975); B-1g0046, April 11,
1974. Accordingly, there is no authority for the retroactive
aajustment of Mr. Nozick's rate of compensation for the period
March 19, 1974, to June 19, 1974.

The agerncy should take action on this matte: in accord-

ance with the above.
Mo//,écbéxbz// 5

For The Comntroller General
of the United Statwes





